' STATE OF NEW YORK

. © STATE TAX COMMISSION .

weve7

| In the Matter of an Instrument Executed . :

200 2. 64thsr.coe. 1 D

. JOHN HANCOCK MUTUAL LIFE INSURANCE COMPANY :

Applicant. 200 E. 64th Bt. COrp,. has tilnd an apylicatio wieh _.5;,

th. Stato Tax COmmisnion puttuant to Articlc ll ot eht T&x Lav ﬂb: lN:iiiéi
zaviaw of a dotormination by arthur Machll, Associttt uortghg
Land Tax nxaminor, Minccllanoou' Tax Bu:.au. that an 1nni%”4%
axocuted by it and John Hancock Mutual Lifc Inauranc0~00nbgny' 
aubjoet to tha,mo:tqaga rocording tax.._v' R

upon notieo to all 1nt¢ro-tod partiil. a tormal'h

-----

Saptumber 15. 1971. at 9:15 A M. Borg. nozansky & Dorf.ffzf”

‘D!V1d BOrgo Raq. nnd aohn s.‘norf. E:q.. of COnnncl) l;'f“t:'i

200 E. 64th St. corp. J. Loc Rankin. laq. (Ilaae.bonncx,gxsq}
- bt cOunscl) appoarod for tho city o£ le Ybrk.« Alcqnndar,!hﬁctt
Baq. aapeared for the City Regiatan of New York ccunty..vﬁﬂwntf

| Bost. Baq. (sQlomon Sies, Esq.. o! cOunsol) appoarod for tho

xisccllaneoua Tax Bureaur

St. COxp roeordcd on Juna 30. 1970. in~ehc o!ltcc of thc eity
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Register of New York County subject to the mortgage recording tak.

and if said instrument was subject to tax, vhat was the proper

method of determining the amount of said tax?

FINDINGS OF FACT

l. On November 3, 1967, 64th stteot-Third‘Avonuq“Aaloctatdl. L

a New York partnership, (Associates) acquired, by assignment from L

the tenant thcrqin named, the tenant's interest in a.long—tcmm

ground lease to premises (the "Premises") 1081-1089 Thirdihwo;

and 206 E. 64th Street, New York City, dated May 2, 1967, botunon -

Mardordic Realty Co. Inc., landlord, and United Bquitinl Inc.o
“tenant. 4
2. on March 12, 1968, “Associates”, as the tan#nt Bf";fv
asaignmont. aexecuted and doliv‘rod to First National Baﬁk of¢  
Boston (First Boaton)“a~first~lealohold construction moitgié‘

(the "Assigned Mortgage“) covering such ground loaso and tho} :
(\ ;

building and improvnmonta which were to be erected on thc ?:nmilol‘

by Associates, to secure thc payment of a nortgage note (tho,ww
“Assigned Note") in the principal amount of $8,500,000.00 and."w
interest. A mortgago tax on thc Aastgned Mortgagc ot $27 500 oo
was paid at the time of Eha rocording thereof ‘on March 13. 1968.
3. On June 30, 1970. Annociatos aasigned to 1tu corporat. '
nominee, 200 E. 64th st. COrp. (Taxpayer), by an assignmqnt dat.d

June 15, 1970, all of its intareat in the ground 103:0 covdxinq

the Premises and the new building and improvements nhich had baon |

erected thereon (collectively called the "Leasehold"), subjact

to the Assigned Mortgage.
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4. On June 30. 1970, the following additional transaution-

contemporaneously took placo:  ¢ |

a.) pu:auant to a Purchase Agrccmont ontcrod into hotwton
Associates and John Hancoek Mntual Litc Inlurancc COmpany; (Hancock)
on March 12, 1968, (contcmporanoously with the oxoeution and
delivery of the Assigned Note and Assigned Mortgage by ISQOQiuttl ‘
to First Boston on March 12. 1968), Hancock purchased the Loas-hold
from Taxpayer for a purchase prico of §1, 00. aubjoct to thc A..ignod
Mortgage on the Leasehold held by Hancock in the unpaid pcincipal
amount of $5,500,000.00.

b.) pursuant to a Buy-Sell Agreement entered into on
March 12, 1968, between First Boston and.Hancoék,'rirlt Boston
assigned to Hancock the Assigned Mortgage and‘Assignid n6€o‘:qdu:dd -‘;é
thereby, for a purchaue price of §5, 500.000 00. E N | :

¢.) pursuant to said Purchase Aganomont datod Ma:ah 12, |
1968, Hancock, as Seller, and Taxpayex, as Purchascr. aqzocd te nntit e
- into the Consolidation, Modification and Extension Agroement -
(Consolidation Agreement) which provided, amcng other things. that
the lien of the Assigned Mortgage was to be conaolidatod and mctq.d _cg
with and into the interest in the Leasehold to be aasignod,to -
Hancock by Taxpayer, and that Hancock would sell the Leasehold to
Taxpayor for a purchase price in tha principal amount of $5.500;000.00;
as "evidenced by the Assigned Note and securcé by tho'asiignid Mﬂgtg@ga' a
and payable in monthly installments over a period of 40 ﬁpﬁ:i'andV 

nine months (with an interest factor of 7 1/2% per annum:on‘:

reducing balances cf such purchase price). In addition, thQ¢ 
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Consolidation Agreement provided thit Taxpayer would mnki-ih
annual variable payment (a share of the operating prﬁtits ba:cd
upon the formula contained in section 4ion:paga‘4 tharoé!)’to

Hancock in an amount equal to 50% of : the excess, if any.*é: '

the net annual rental income for each calendar year commencing with “,;;72

the calendar year 1971, over the sum of (%) the monthly 1nsta11-
ment payments made in each calendar year in roduction of the |
$5,500,000.00 purchase price, plus (ki) $70,000.00 (except that
in ecalculating the annual variable payment with respect to ’
the calendar year 1971, only the months of Aprillth:ough f'
December, 1971, shall be taken into account). ' Further, Lﬁ*
provided that Taxpayer ¢ould propay the"unpaid*bglahbn o! iﬁchi
purchase price on or within 120 day- a!ter (a) ‘the 249th monfhky;
installment date. (b) the 309th monthly inseallmont dato. dc)(c),;«~*
the 369th monthly installment date, plus interest accruod to th.iﬁ""
date of the prepayment. ‘ E FARY
5. The Purchase Agroamont‘providqd:
"Simultaneously with your purchase of the Lnaaehold.,_4
you and the Seller will execute, acknowledge and
deliver an Agreement in the form of Exhibit € hereto }
(the "Repurchase Agreement”) providing for the consoli- -
dation and merger of the lien of the Qonstruction
Mortgage with the right, title and interest to be .
. assigned by the Assignment and for the repurchase by
the Seller of the Leasehold as merged with the lion
of the Construction Mortgage. »
6. The Consolidation Agreement. the tax on the recording i“
of which is the subject of this review, provided: |

"The Seller and the Purchaser hereby consolidate
and merge the lien of the Assigned Mortgage with
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- 5 -
and into the right, titlc and intercat allignod to
the Seller under the Assignment. The Seller hereby
agrees to purchase said right, title and interest,
as merged and consolidated with said lien, subject to,
and in accordance with, the terms and prévisions of
this Agreement, for the purchase price specified in
saction 3. Such sale shall be limited to the right,
title and interest acguired by the Seller under the .
Assignment, as consolidated and merged with the lien
ot the Assigned Mortgage, %*+, ® .

7. Following the aasignment of the Leasohold by Taxpay-r to
Hancock on June 30, 1970, and thcir contcmporancous Intry into tho
Consolidation Agreement on the same dato. Taxpayer aouiqnod 1t:
interest thetein to Associates.

8. since the closing of the transaction b-ewnon Taxpayn: anaJV
'Hancock was zchaduled to take place in Boston.»uanoachunctts, on
June 30, 1970, and it was nocoln&ry to deposit in oncrow‘with Th¢£’7
Title Guarantee Company, prior to June 30, 1970, an executed ebpy
of the Consolidation Agreement and executed copiei of two_othdt':
instruments to be recorded, so that they all could be recorded on
June 30, 1970, upon telephone instruction- from the attorneys for
Hancock aﬁd Taxpayer at the Boston closing, ta*payui's attornqy f
on June 23, 1970, hand delivered to the New York County Mortgago“ B
Tax Examiner copies of the Consolidation Agrocmnnt.;tbgathor*wiﬁﬁi :
a copy of a proposed affidavit by Taxpayer's president claiming
exaemption under section 255 of the Tax Law from the paymenf“of
mortgage tax hpon the recording of the COnsolidation'Agrdcmcht. |
with the request that the Mortgage Tax Examiner stamp the |
backs of the instruments and f£1ill in thq\rocdrdihg'chazéai and k
indicate that no mortgago tax wbuld bo duc. After cxamining tha

s

instruments, the Mortgaga Tax Examinor oompliod with thia roquact S
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-6 -
and cndozsod on the face paga of the Consolidation Agro.mant a
 statement to the effect that ‘same wns to be rocordod without
*{;paymant of mortgage tax, per section 255‘a££1davi§, subject to
:!reviaw by thh State. Tax COmmission.

9. On July 28, . 1970. tho Ansociate Mortgage and Land Tax
Examiner, Arthur Maxwell, notified the Register of New York ccunty '
that a new mortgage tax should have been paid when the Conlolidation
Agreement was recorded and that the amount of tax should have
| . been baaod‘upon the appraised value of the property aocur‘d byv‘

' said Consolidation Agreement. |
- . CONCLUSIONS OF LAW

A. That the COnaolidationtAgreament was not a uupplcm.ntal
mortgnga entitled to exemption from the tax on mortgngon undox
loction 255 of the Tax Law. It was an axccutory contract of
salﬁ of the ground lease by John Hancock under which the Taxpayot.
as puxchaaef, was entitléd to ponscssion and it constituted-locurity’
for the purchaso price and was thexefore a mortgage subject to thc
tax on rﬁco:ding mortgagos. It did not extend noxr was it supplemental
to the #ortgagc recorded on March 13, 1968, which was extinguished
by merger into the ground lease whon both were acquirod by John nancoek.

ﬁ. That the COnsolidation Agtocmoat“was in effect a mortgagn
tor &n indofinito amount of not less than $5,500,000.00 since it
. pro idcd, in addition to certain fixed payments of said sum, for
‘ angfal variablo paymants based upon a share of the operating profits

ofiﬁhe secured property and therefore pursuant to section 256 o!

the Tax Law thc mortgaga tax should have been computed upon the
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appraised value of the property secured >by the "cdmolidatibér» e 2

Agreement .

c. hat the °P911°‘ti°” of the Thxpayer is dnnted and thofL&ﬁ?N"-?"'
; dntermination contained. in the latter dated July 28. 1970. of L

| ",:,Arthur Maxwall, Auociatgr Mortgagm and I.and 'nax Exminer. v

Miscellane_ou- Tax Bureau, is sustained.

‘ DATED: J\lbany. New York

. D ST T~

- COMMISSIONER

COMMISSIONER

STATE TAX COMMISSION = .
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ATTRTIDAVIT OW
200 B, 64th ST. CORP. i ——

JOHN HANCOCK MUTUAL LIFE INSURANCE COMPANY

U3 e e GE e e A R G 0 KM WS M W TR G e SO e LT3 Ge W M TR R CTA e ek LR B NI SR LR W LI LD S W R We W e e

State of Wew York ) ss.
Citwr end Courty of Alhanv)

y heing duly sworn, depnses and

shrthur Maxwell

Thet wour depomert is over the oge o7 ecighteern ard
an emplovee ir the 0 ice o the Stete Tex Commissisn, Depert-
mert o Taxatior ard ™irance, lortgage : Neal Tstate Trengfer
Tax Section.

That on the dav oFf 107 rour
dennonent denosited in 2 1£%Egr hox exclusivel““ﬁai"tam ed erd
controlled bv the TMited States Goverrmert ot

in the C1t-FBMORounty of
Aﬁ?ﬁqvgtﬁﬁkogbrk, a copv of the determiratio» o7 the State Tax
Commissior ir this proceeding, copv of whic: is heretn esrnexed,
contaired in a securely closed, postneid cover, directed to the
hereir below rnamed narties irn this proceeding, their renresente-
o 2 K r ¥
tives and the recording o ficer o New York Omntv et the

addresses set forth below:
Freas - Bk
- - —

Sworn to before me this davw

15th

of 107 .,
2

May,
- ﬁ&ﬁ%ﬁ@g;?z(efba¢~eé2//

200 E, 64th 8t. Corp. Berg, Mezansky & Dorf, Esqs.
e/o I, Dinson 350 gth Avenue
131 East 17th Street New York, New York

New York, New York

John Hancock Mupual Life Insurance Company
200 Berkeley Street
Boston, Massachusetts 02117

Hon. J. lee Rankin
| Corporation Counsel
| City of New York

Municipal Building

New York, New York

Mr. Victor M. Rivera
| Register - New York
| 1 Chambers Street
w York, New York 10007




